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NOW COME SBC Communications Inc., SBC Delaware, Inc., Ameritech Corporation and Illinois Bell Telephone Company d/b/a Ameritech Illinois ("Joint Applicants"), through their attorneys, and respond to Chairman Richard Mathias's Letter of June 15, 1999 to Hearing Examiners Goldstein and Moran, including Attachment A�1.


 


Set forth below are each of the issues stated in Attachment A�1 to Chairman Mathias's letter followed by Joint Applicants' response.





Interconnection


Attachment A, Item 2


	The manner, necessary actions and timetable by which the Joint Applicants would provide to CLECs in Illinois services, facilities or interconnection agreements which SBC has made available to CLECs in its other service territories;


a)	On p. 8 of Exhibit 6, Applicants “generally commit” for a period not to exceed three years (with no set timetable for implementation because no post-merger planning has occurred) to provide services, facilities or interconnection agreements/arrangements to CLECs in Illinois as have been made available in other SBC service territories.  However, the Applicants subject this commitment to four conditions, which raise the following questions:


i)	The Applicants except from this commitment UNEs (Unbundled Network Elements), services, facilities or interconnection agreements/ arrangements which are imposed as a result of arbitration.  What reasons do the Applicants have for excepting arbitrated agreements?


Response:


		


The limitations that Joint Applicants have included in these commitments reflect Joint Applicants understanding of the intended application of the Telecommunications Act of 1996 ("FTA 96").  The framework of interconnection policies of FTA 96 is premised upon parties first negotiating interconnection agreements and, if that fails, arbitrating before the individual applicable state Commission.  See Sections 251 and 252.  FTA 96 and the Joint Applicants "limitations" are a direct reflection of the differences in the law and telecommunications regulatory policies in the 50 different states and this is why, at least in part, the FCC does not conduct all interconnection arbitrations.   Due to these differences, it does not appear reasonable to automatically import every term and condition of an interconnection agreement into Illinois without regard to its context, source, or underlying costs, technical or network considerations that may vary from one state and one company to another.  (Applicants are assuming for purposes of this question that it is appropriate to resolve interconnection issues in the context of this merger proceeding under 7-204.  It is Joint Applicant's position that it is not; but Applicants made their commitments to address the Commission's concerns nonetheless.)





As the Chairman notes, Joint Applicants' commitment is limited to terms and conditions that SBC voluntarily negotiates in its present in-region states.  Joint Applicant's commitment also includes situations where SBC acting as a CLEC seeks and obtains an interconnection agreement via arbitration or negotiation.  The commitment does not include situations where arbitration agreements or provisions are imposed by a Commission on SBC as the incumbent LEC.  Any commitment that would impose on SBC an obligation to automatically offer in Illinois a term or condition of interconnection based on a term or condition that was ordered in another state (and to which Ameritech Illinois was not even a party) would provide undue authority to the Commissions of other states and would ignore entirely the fundamental differences that may exist in underlying costs, technology, facilities and systems.   In addition, such a requirement could present the possibility of inconsistent obligations if different state Commissions come to different resolutions on the same issues.  Further, a commitment to offer every term and condition ordered in other states would represent an obligation that no other provider in the nation would have.





For similar reasons, Joint Applicants have excluded from Commitment D an obligation to provide in Illinois interconnection agreements that Joint Applicants' out�of�region CLEC has obtained solely by taking advantage of its Section 252(i) ("most favored nations") rights.  Opting into an existing approved interconnection agreement is a fairly standard CLEC practice used as a means of quickly entering into business before the CLEC completely evaluates its individual needs and negotiates an interconnection agreement appropriate to its business plans.  Joint Applicants' CLEC will no doubt use this practice.  To require Joint Applicants to provide interconnection terms simply because they appear in an interconnection agreement an affiliate of Joint Applicants executed (e.g., with BellSouth in Georgia) suffers from all the flaws of requiring Joint Applicants to offer all obligations ordered by other state Commissions and further would flood this State with interconnection terms that may have no bearing on this Commission's policies.





Commitment D also addresses the allegation of some parties that SBC is uniquely situated to negotiate superior interconnection agreements.  If that allegation is true (though Joint Applicants believe it is not), CLECs in Illinois will benefit directly from SBC's ability to secure novel interconnection arrangements for its own CLEC affiliate because, as discussed, the Joint Applicants have committed to offer such arrangement in Illinois.  Excluding Section 252(i) rights would not impact this benefit since SBC's ability to take advantage of most favored nations rights would have nothing to do with its ability to negotiate novel interconnection arrangements.





ii)	The “AT&T Interconnection Agreement” appears to be an integral part of SBC’s 271 application in Texas.  Is this interconnection agreement excepted from this commitment?





Response:





The agreement in Texas would be excepted because it was an arbitrated agreement  The AT&T Interconnection Agreement in Texas was the result of two arbitration proceedings.  That is, the parties were not able to reach agreement on all issues and the matter was resolved by the Public Utility Commission of Texas (Texas PUC).  Neither Southwestern Bell nor AT&T agreed with all of the determinations of the Texas PUC.  The AT&T Agreement is scheduled to expire on January 22, 2000.  Subsequent to those arbitrations and in Southwestern Bell's 271 proceeding in Texas, the Texas PUC decided to utilize the AT&T arbitrated agreement as a base agreement but also imposed additional requirements through a long and involved collaborative process of much "give and take" to produce what is called a "Proposed Interconnection Agreement" or "PIA."  Southwestern Bell's willingness to accept such an agreement in Texas was in return for the Texas PUC's stated support of Southwestern Bell's 271 application before the FCC.  It is not clear to SBC that if such a PIA were offered in Illinois that this Commission would support an Ameritech Illinois 271 application.  In addition, as indicated, there are numerous provisions in the AT&T Interconnection Agreement and the PIA that are arbitrated requirements and as such would be excepted from Applicants' current commitment.  (As noted previously, in any event the Commission would have to determine the appropriate rates for Illinois based upon applicable legal cost principles and actual costs in Illinois.  Moreover, Joint Applicants have not yet identified all OSS-related issues, etc.)  However, if the Commission were to find that the offering in Illinois of the so-called "PIA" from Texas would result in Commission support for Ameritech Illinois' 271 Application, Joint Applicants would be willing to do so.





iii)	The Applicants except from this commitment UNEs, services, facilities or interconnection agreements/arrangements which are technically infeasible.  By what process and using what standards is the Commission to resolve technically infeasible claims by the Applicants which are disputed by competitors?  If a claim of technical infeasibility is made by the Joint Applicants and the Commission finds otherwise, by what process is the issue definitively resolved?  Please clarify.





Response:





The term "technical feasibility" is a commonly used term in the industry.  Joint Applicants drew the term "technical feasibility" from FTA 96 where it is used frequently (e.g., 47 U.S.C. § 251(b)(2)(b)).  Moreover, the term is defined in the FCC's rules as follows:





Technically Feasible.  Interconnection, access to unbundled network elements, collocation, and other methods of achieving interconnection or access to unbundled network elements shall be deemed technically feasible absent technical or operational concerns that prevent the fulfillment of a request by a telecommunications carrier for such interconnection, access, or methods.  A determination of technical feasibility does not include consideration of economic, accounting, billing, space, or site concerns, except that space and site concerns may be considered in circumstances where there is no possibility of expanding the space available.  The fact that an incumbent LEC must modify its facilities or equipment to respond to such request does not determine whether satisfying such request is technically feasible.  An incumbent LEC that claims that it cannot satisfy such request because of adverse network reliability impacts must prove to the state commission by clear and convincing evidence that such interconnection, access, or methods would result in specific and significant adverse network reliability impacts.  47 C.F.R. § 51.5 (added by the First Report and Order, Appendix B at B-12; see also First Report and Order at ¶¶ 198�206 (discussing the definition of "technically feasible").





"Technically feasible" has been used in some of this Commission's prior Orders.  In Docket No. 96-AB-003/004 (AT&T/Ameritech Arbitration Order, at 34-35 (Nov. 26, 1996) the Commission declined to require Ameritech to provide the UNE platform without operator services / directory assistance, except where "technically feasible."  In Docket No. 96-AB-006 (MCI/Ameritech Arbitration Order) the Commission stated that it would apply the FCC's definition of "technically feasible" to future requests for subloop unbundling.  The term "technically feasible" has also been used extensively in Ameritech Illinois' interconnection agreements.





In the first instance, the issue of technical "feasibility" or "infeasibility" will be addressed in interconnection negotiations.  Failing resolution in negotiations, the issue of technical infeasibility will be resolved by the Commission in the context of an arbitration or complaint case and any associated proceedings, where Joint Applicants, under FCC rules, would have to establish their position before this Commission by "clear and convincing evidence" (see 47 C.F.R. § 51.5) and where, like any other disputed interconnection issue, the Commission would have to reach its conclusion based upon the specific facts of the case.


			


iv)	What pricing methodology do the Applicants propose apply in Illinois for such UNEs, services, facilities or interconnection agreements/arrangements?  Does the Applicants’ commitment contemplate the ability for CLECs to utilize an optional plan for paydown of non-recurring charges and installment payment plan for collocation and other substantial non-recurring costs incurred as a result of entering into interconnection agreements?





Response:





In the first instance, the issue of price should be addressed in interconnection negotiations.  While Joint Applicants are free under FTA 96 to negotiate prices irrespective of any specific pricing rules, Joint Applicants fully expect that in any arbitration the Commission would apply the forward looking pricing rules established by FTA 96, by the FCC in its rules implementing FTA 96 (see, e.g., 47 C.F.R. §§ 51.501-15) and by this Commission in its TELRIC Order (Docket No. 96-0486).  Joint Applicants have included a limitation on pricing because FTA 96 and the FCC rules contemplate (indeed, require) that the pricing-related requirements of the Act will be implemented and applied on a state-by-state basis, and because costs do vary by state.  This State and this Commission have expended substantial resources in constructing pricing policies applicable to UNEs in its TELRIC proceedings.  Applicants anticipate that the Commission will follow those principles.


	


As to Joint Applicants' commitment to utilize an optional payment plan for non-recurring charges, Joint Applicants are willing to commit to the plan outlined in the Ohio merger stipulation.   It must be remembered that the Ohio merger stipulation was the product of long negotiations and many "trade-offs" by the parties and the following is one part of the total package in Ohio (which, for example, did not include a flow-through of merger savings provision as proposed in the Post�Exception Proposed Order).  Assuming the overall terms of the Commission's final Order are consistent with the Ohio Stipulation, Joint Applicants would commit as follows:





As an incentive for local residential telephone competition, Ameritech Illinois will offer a promotional 18-month installment payment option to CLECs for the payment of non-recurring charges associated with the purchase of unbundled network elements used in the provision of residential services and the resale of services used in the provision of residential services.  This promotional 18-month installment option will begin on the date 30 days following the Commission’s entry of a final appealable order approving the Merger and will terminate 3 years following the Merger Closing Date.  No interest will be assessed on the remaining balance during the 18-month period as long as the CLEC continues to purchase the residential unbundled network element or residential resold service.  In the event the CLEC does not purchase the residential unbundled network element or residential resold service for the entire 18 month payment period, any remaining non-recurring charge balance shall immediately be due and payable when the service is terminated.  Unless an interconnection agreement by its terms specifies otherwise, interest at a rate of 8% per annum will be assessed on any amounts that become immediately due and payable and are not paid within 30 days of same.  If a CLEC disputes its obligation to make payment when due, it will place the amount due in an escrow account earning a rate of at least 8% interest, pending a final resolution of the dispute. 





As an additional incentive for local residential telephone competition, Ameritech Illinois agrees to waive the Bona Fide Request (“BFR”) initial processing fee associated with a BFR submitted by a CLEC for service to residential customers under the following condition:  the CLEC submitting the BFR must have, for the majority of the BFR requests it has submitted to Ameritech Illinois during the preceding 12 months, completed the BFR process, including the payment of any amounts due.  The BFR initial processing fee will be waived for a CLEC’s first BFR following the Merger Closing Date and for a CLEC that has not submitted a BFR during the preceding 12 months. This BFR fee waiver will be offered for a period of 3 years following the Merger Closing Date.





b)	On p. 9 of Exhibit 6 under Commitment B, the Applicants commit to a workshop or collaborative process to compare items not available in Illinois which are available in other SBC service territories.  What is the Commission’s role in this process?  Have the applicants made a commitment to take action with this information?  What is the end goal of this process?  Please clarify.





Response:





Joint Applicants would hope for the active participation of the Commission Staff in every collaborative process.  The Staff's primary role would be that of facilitator.  Indeed, based upon SBC's experience in such processes, the speed, efficiency and ultimate success of a collaborative process is highly dependent upon whether a Commission Staff is prepared to play an active role of "honest broker."  As discussed above, Joint Applicants believe that the proper work product of this collaborative process would be a report from Staff summarizing the interconnection terms and conditions that would be made available and the interconnection arrangements that CLECs desired.  Of the arrangements desired by CLECs, Staff would summarize those that Joint Applicants agreed to and that Joint Applicants objected to.  Where Joint Applicants raised objections, Staff would state its position on the merits of Joint Applicants' objections.





It is Joint Applicants' expectation that the Staff report would be leveraged by parties negotiating interconnection agreements as indicative of Staff's likely position in an arbitration proceeding.  The Commission would, of course, decide the merits of the issues based on the record developed in the arbitration proceeding.





Joint Applicants did not propose a specific role in this or any other collaborative process for the Commissioners since Joint Applicants believe it would presumptuous on our part to do so.  The Commissioners may recall that SBC General Counsel Jim Ellis, during oral argument, urged the direct involvement by one or more Commissioners in the collaborative processes.  Based upon SBC's experience in Texas, we believe the involvement of Commissioners in the collaborative process was not only helpful, but necessary, to bring closure from all parties.  While this assistance may be helpful in this collaborative process to identify appropriate interconnection terms to bring to Illinois, it may be even more helpful in the collaborative process concerning OSS discussed by Messrs. Viveros and Dysart.





However, if the Commission so chooses, the Commissioners would not need to take any active role in this process unless and until a Section 252 arbitration was brought before them.  The Section 252 arbitration process is the most appropriate and most efficient enforcement mechanism for these commitments since the ultimate goal of these commitments is to make available to CLECs the interconnection arrangements covered by Joint Applicants' commitments.  The way those arrangements are made available is through interconnection agreements.  A comprehensive regime for the negotiation and arbitration of interconnection arrangements is laid out in Section 252.  Unless a CLEC truly wishes to take advantage of an interconnection arrangement (which it would do through a Section 252 negotiation/arbitration), there is no reason to expend Commission resources on determining Joint Applicants' obligation to provide it.   The Commission's enforcement mechanism is its ability to rule in favor of the CLEC and include the disputed interconnection arrangement in the arbitrated agreement.





If any CLEC contends that an arrangement, which has been agreed to, is not being provided, the Illinois Legislature has already addressed the issue of noncompliance with interconnection obligations.  Section 13-514 of the PUA prohibits telecommunications carriers from “knowingly imped[ing] the development of competition in any telecommunications service market,” including “unreasonably refusing or delaying interconnection,” “unreasonably acting or failing to act in a manner that has a substantial adverse effect on the ability of another telecommunications carrier to provide service to its customers” and “violating the terms of or unreasonably delaying implementation of an interconnection agreement. . . .”  Complaints brought under this section of the Act are subject to expedited procedures (Section 13-515) and unique penalties (Section 13�516).  Section 13-516 allows the Commission to fine the carrier up to $30,000 per day for noncompliance, substantially more than the standard penalties under the Act.





c)	On p. 9 of Exhibit 6 under Commitment C, the Applicants commit to provide to the Commission copies of interconnection agreements from other states.  What Commission action did the Applicants envisage as part of this process, and is public disclosure of all interconnection agreements the contemplated goal of this commitment?  If not, why not?





Response:





The purpose of this commitment is simply to make information conveniently available to the Commission and interested parties.  As discussed above, this commitment would provide the Commission and its Staff with the ability to obtain information that might be useful to them during the collaborative process and/or thereafter to monitor Joint Applicants' continued compliance with the possible condition of offering agreements from other states in Illinois. While the goal of this Commitment is disclosure to the Commission, the Commission could certainly expand that goal to public disclosure by establishing a repository -- similar to the existing repository of in-state interconnection agreements -- in this State for all of Joint Applicants' interconnection agreements so that those agreements would be available for review to all CLECs operating in this State, as well as to the public at large.  But again, this commitment is ancillary to Commitments A and D, where Joint Applicants commit to make certain terms in these agreements available.  The ultimate enforcement of this latter commitment would come through the negotiation process and, where necessary, the Section 252 arbitration process.





Since FTA 96 requires copies of interconnection agreements to be made available for public inspection under Section 252, the agreements would have been previously made public in their state of origin.  Joint Applicants assume that this Commission would also make the agreements subject to public inspection.





d)	On p. 9 of Exhibit 6 under Commitment C, the Applicants commit to provide to the Commission copies of interconnection agreements from other states.  If “winback” marketing provisions by the ILEC are prohibited in other interconnection agreements, do the Applicants endorse their prohibition in Illinois?  If prohibitions on “winback” marketing provisions are not in other interconnection agreements, should their prohibition be considered by the Commission?  If so, in what manner?  If not, why not?





Response:





Joint Applicants are not aware of any "winback" provisions or prohibitions in their interconnection agreements.  While aspects of "winback" (a term that Joint Applicants understand to mean the attempt to "win" a customer "back" that has been "lost" to a competitor) have been addressed in arbitrations and collaborative processes involving SBC, Joint Applicants are not aware of interconnection agreement "winback" prohibitions.  Joint Applicants think that "winback" is a procompetitive practice; indeed, it is the essence of competition.  As such, Applicants do not believe "winback" prohibitions as to either party to an interconnection agreement would be appropriate. There are numerous regulatory requirements in place to protect competition, including the appropriate use of CPNI and carrier information, etc.





e)	On p. 9 of Exhibit 6 under Commitment C, the Applicants state that if they obtain UNEs, services, facilities or interconnection agreements in the capacity of a CLEC, that “they would have the burden in Illinois of proving why a form of interconnection arrangement or ‘capability’ should not be implemented in Illinois.”  Please clarify this statement.





Response:





The presumption created by Commitment D (Commitment C is about providing copies of interconnection agreements) is that, where Joint Applicants' CLEC affiliate negotiates (or obtains via arbitration) novel interconnection terms in SBC/Ameritech's out�of�region states, Ameritech Illinois will be presumed to have to provide such arrangements to CLECs in Illinois.  However, if those arrangement rely on capabilities that Ameritech Illinois does not have and therefore are technically infeasible for Ameritech Illinois to provide, Ameritech Illinois would not provide similar arrangements.  If Ameritech Illinois took the position that such an arrangement was not technically feasible, it would have the burden of establishing that infeasibility to the Commission in the event of an arbitration. Technical feasibility is well defined by the FCC, which this Commission and telecommunications providers commonly rely upon.





f)	On p. 9 of Exhibit 6 under Commitment D, the Applicants commit to provide access to the interconnection agreement of their CLEC affiliate under 47 U.S.C. § 252 if such interconnection agreement is obtained through arbitration.  What is the likelihood that such agreement will be obtained through arbitration?  Further, if such interconnection agreement is not obtained through arbitration, does this commitment apply?  Further, why would the Applicants propose that “the same terms (exclusive of price)” would apply?  Does the “exclusive of price” distinction violate the Illinois Public Utilities Act or the Telecommunications Act of 1996 or this Commission’s stated pro-competitive policies?





Response:





Applicants cannot predict the likelihood that its CLEC affiliate may obtain an interconnection agreement via arbitration (it may also obtain such an agreement via negotiation). As explained above, Commitment D would apply to interconnection arrangements obtained through arbitration or through specific negotiation.  It would not apply to terms that the CLEC affiliate obtained solely by exercising its most favored nations rights under Section 252(i).  The purpose of this commitment is to give CLECs in Illinois the advantage of obtaining novel interconnection arrangements that SBC/Ameritech are able to obtain, not simply to flood Illinois with interconnection arrangements that this Commission has never had an opportunity to consider.  The exclusion of any pricing terms simply recognizes that pricing in Illinois is dictated by this Commission's TELRIC rules, that costs vary by state and that importing inconsistent provisions or policies would create unnecessary conflicts. For example, if an element costs $10 in New York and $5 in Illinois, it would be wrong to require the higher New York cost to be used to set prices in Illinois (or vice versa).  Joint Applicants do not believe that this exclusion would violate the Public Utility Act but, in fact, is consistent with it and the requirements of FTA 96.  Joint Applicants nevertheless believe that maintaining the integrity of this Commission's pricing rules would advance this Commission's pro�competitive policies.  Indeed, to simply adopt prices based upon different costs in different jurisdictions would not advance Commission policies but would be unlawful.





g)	On p. 9 of Exhibit 6 under Commitment D, the Applicants commit to provide access to the interconnection agreement of their CLEC affiliate under 47 U.S.C. § 252 if such interconnection agreement is obtained through arbitration.  Do the Applicants contemplate that their CLEC affiliate will utilize UNEs or resold service to provide service to customers?  Are there positive or negative competitive implications for the local exchange market which underlie the use of UNEs by the Applicants’ CLEC affiliate?





Response:





Joint Applicants believe (and Mr. Kahan has previously testified) that their CLEC affiliate will utilize UNEs and resold service and any other lawful means to enter markets and provide services out of region (including utilizing its own facilities).  Joint Applicants have committed not to seek local exchange certification for their CLEC affiliate in Illinois until at least January 1, 2001, but instead to "partner" with Ameritech Illinois for the provision of local exchange services to customers in this State. The implications of the CLEC affiliates use of any lawful means of entry, including UNEs is no different from the use of UNEs by any other CLEC.





h)	On p. 9 of Exhibit 6 under Commitment D, the Applicants state that their CLEC affiliate’s interconnection agreement will be made available to “similarly situated” CLECs.  By what process and using what standards is the Commission to determine if a CLEC is “similarly situated?”





Response:





By similarly situated CLECs, Applicants meant CLECs seeking to obtain interconnection agreements containing the same volume, term and area of service commitments and the same terms and conditions concerning any relevant issues such as signaling requirements and interconnection arrangements as Applicants' CLEC affiliate's interconnection agreement.   If there was a dispute in this regard it would come to the Commission in the form of an arbitration or complaint.





i)	What are the specific enforcement mechanisms which would be used by the Commission in the event of non-compliance with the commitments made by the Applicants?





Response:





Section 252 of FTA 96 provides the proper enforcement mechanisms for the Commission to ensure that Ameritech Illinois in fact meets the Joint Applicants' commitment to provide in its interconnection agreements with CLECs in Illinois the required terms and conditions that SBC provides to its in�region CLECs and the required terms and conditions that Joint Applicants' CLEC affiliate obtains in other states.  Since "non�compliance" with Commitments A and D ultimately means that Ameritech Illinois refuses to include in an interconnection agreement an arrangement that it is required under this commitment to provide, "enforcement" can be accomplished by the Commission as arbiter ruling to include the arrangement as requested by the CLEC.  As discussed above, the Illinois Legislature has developed an specific enforcement mechanism for failure to perform the terms of an interconnection agreement, which includes the potential of fines of up to $30,000 per day per offense.


	


The Commission should bear in mind that, for these commitments, Joint Applicants compliance relies in part on the actions of its customers/competitors in the CLEC community.  Imposing additional penalties, such as monetary penalties, on Joint Applicants for non�compliance with these provisions would create perverse incentive structures in the negotiation of interconnection agreements and would likely have the end result of being counterproductive.





To the extent that "non�compliance" means that Joint Applicants have failed to meet Commitments B or C by not participating in the collaborative process or providing copies of interconnection agreements to the Commission, the Commission should bear in mind first that non�compliance with Commitments B or C would not affect Joint Applicants' Commitments A or D and second that the Post Exceptions Proposed Order already has an enforcement mechanism in the form of allocating an increased percentage of savings.





Finally, the Commission should also bear in mind that the proposed merger will not change the Commission's existing enforcement authority.  Each of these commitments will be fulfilled through the direct actions of Ameritech Illinois, over which the Commission will maintain its full regulatory authority.





Shared Transport





Attachment A, Item 3


The manner, Necessary actions and timetable by which the Joint Applicants would provide “shared transport” as recommended by the Commission Staff in this proceeding.  Further, until the “Illinois version” of shared transport is offered, when the Commission can expect the implementation of shared transport in the same manner as SBC has provided in Texas, and the manner, Necessary actions and timetable by which this will be accomplished;


a)	The positions stated by the Applicants appear to be a shift from stances originally taken on this matter.  However, comments by the intervening parties in this docket will be most helpful in determining the merit of the Applicants’ commitments.





Response:





Joint Applicants respectfully disagree with the Chairman that Joint Applicants' have shifted their stance on this matter.  As explained by Ameritech witness Terry Appenzeller, Joint Applicants have consistently maintained that the "Illinois version" of shared transport, i.e., shared transport physically unbundled from switching, is not technically feasible (or even physically possible).  When SBC General Counsel Jim Ellis appeared before this Commission, he committed on behalf of Joint Applicants to use SBC's experience in Texas to work out a solution on the shared transport issue.  In response to the Commission's specific questions, the outline of that solution has been provided by Mr. Appenzeller with the background from Mr. Dysart's Direct Testimony on Re�Opening.





b)	Is it correct to say that the Applicants will not provide any version of shared transport in Illinois, regardless of the outcome of this proceeding, if the FCC or the courts rule that shared transport is not a UNE?





Response:





As stated in Mr. Appenzeller's Direct Testimony on Reopening, the issue of whether shared transport is a network element that must be unbundled is currently before the FCC in its UNE Remand Proceeding.  As a result, the issue may not be definitively resolved for some time.  In the meantime, Joint Applicants will deploy shared transport in accord with the commitments made by Mr. Appenzeller.  However, if the FCC or a reviewing court ultimately determines that shared transport is not a network element that must be unbundled, Joint Applicants would be entitled to cease providing shared transport at that time. Without regard to any legal requirement to provide shared transport, Joint Applicants may elect to provide shared transport if, when, and as Joint Applicants are able to voluntarily reach mutually acceptable terms, conditions, and prices for shared transport with potential users or purchasers of shared transport.





c)	What are the specific enforcement mechanisms which would be used by the Commission in the event of non-compliance with the commitments made by the Applicants?





Response:





Applicants would incorporate their previous responses on the issue of enforcement and would note that there is an Illinois statute relating to enforcement (Section 13-515).  That statute provides for fines not to exceed $30,000 a day.  Any aspect of an enforcement mechanism must include a recognition of the due process rights of Joint Applicants and the right and ability to show cause why a penalty should not be imposed.





Operations Support Systems





Attachment A, Item 4


Implementation timetables regarding integration of Joint Applicants OSS (Operations Support Systems) processes;


a)	On p. 17 of Exhibit 6, the Applicants state their willingness “to commit to the following timetables and milestones regarding integration of OSS processes in Illinois.”  In the very next line of the document, Applicants state that “there is no single timetable for integration of Ameritech’s and SBC’s OSS” and that systems will be considered on a case-by-case basis.  What specific commitment are the Applicants making here?  Do the Phase 1, 2 and 3 commitments cover all (100%) OSS of both SBC and Ameritech which the Applicants currently deploy or plan to deploy?  Or, do these OSS commitments only cover certain aspects of Applicants’ OSS?  What aspects of Ameritech Illinois’ OSS do the Applicants envisage will be covered by this 3 phase process?





Response:





Joint Applicants are committing to a three-phase approach to defining and implementing enhancements to existing Ameritech OSS and/or deploying existing SBC OSS in Illinois.  First, Joint Applicants will develop a "plan of record."  This phase took several months after the SBC/PacTel merger.  Second, Applicants will participate in a collaborative process with CLECs on OSS issues.  This is a process that is not within the control of Joint Applicants and is dependent upon the cooperation of CLECs and assistance of the Staff.  This process took several months in Texas.  The last phase is the develop and deploy stage which is also an involved process.  The overarching timetable for this three-phase approach is 24 months (assuming that the collaborative process is completed within the timeframe proposed by the Joint Applicants). However, this commitment is based on an individual evaluation of each of the functional areas of Ameritech Illinois' OSS, i.e., pre-ordering, ordering/ provisioning, maintenance/repair and billing and as such it is the expectation that enhancements or integration of systems will vary both by functional area and degree as well as by interface type, i.e., GUI vs. application�to�application interface.





Joint Applicants will not wait two years to engage in a flash cut.  Improvements whether or not developed by the processes described above will be integrated over time on a schedule that will allow Joint Applicants and CLECs to absorb them.  Neither side would benefit from a flash cut approach.


 


Phases 1, 2 and 3 cover all OSS functions.  To the extent that the functions are dependent on back-office system capabilities, those systems will be included.  However, it is important to note that given the implementation window involved, not all potential integration of systems can be included.  Legacy systems cannot be integrated or changed out overnight.  24 months after the SBC/Pacific Telesis merger, integration and consolidation efforts are well underway, but are still not complete.  SBC will continue to enhance and evolve its systems capabilities for retail and wholesale alike, across all operating territories, including Illinois if this merger is approved.  Improvements after the 24 month implementation window will be communicated and introduced to all affected CLECs following guidelines developed for change management.





b)	Will the interfaces employed by the Applicants comply with the latest industry standards/guidelines developed under the auspices of the Alliance for Telecommunications Industry Solutions (“ATIS”)?





Response:





SBC is a strong proponent of using industry standards or industry guidelines where available.  To the extent that using the latest standard/guideline does not result in any loss of functionality, Joint Applicants would expect that the proposed plan of record will take into account both the latest version available for implementation as well any known timeframes for release of the next version of guidelines/standards.





c)	What are the specific enforcement mechanisms which would be used by the Commission in the event of non-compliance with the commitments made by the Applicants?  Should the Commission engage in third party or carrier-to-carrier testing of OSS to ensure compliance by the Applicants?  If so, who should the Commission engage to perform such (third-party or carrier-to-carrier) testing?  If there should not be third-party or carrier-to-carrier testing, why not?





Response:





	Applicants would incorporate what they have stated with regard to enforcement mechanisms elsewhere.





	In Joint Applicants' view neither third party nor carrier to carrier testing is required to ensure compliance.  The best measure of our compliance is the actual use of the enhanced OSS by CLEC customers.  Should any CLEC feel that SBC/Ameritech has not implemented what was agreed to, the commitment already includes an adequate enforcement mechanism, i.e., arbitration, to resolve the dispute.  SBC would note that Telecordia is performing third-party testing in Texas with the agreement of the Texas PUC.  Such testing could have beneficial findings for Illinois.  It cannot be overemphasized that Applicants have every incentive to provide appropriate OSS functionality which is critical to a successful 271 application.  It cannot also be overstated that in this process there are factors not within the total control of Joint Applicants.





Attachment A, Item 5


A timeframe for the Commission to expect deployment of either application-to-application OSS interfaces which support pre-ordering; ordering; provisioning; maintenance, repair, and billing of resold services; unbundled network elements and combinations thereof, which would include support of graphical user interfaces.  Alternatively, when Ameritech Illinois would offer CLECs direct access to its service order processing systems;


d)	See above items m) through o).





Response:





Joint Applicants understand this to refer to a) through c) above,  and incorporate their answer here by reference.  In addition, Joint Applicants refer to the Direct Testimony on Re�Opening of Terry Appenzeller, who discusses Ameritech Illinois' present OSS capabilities.





Enforcement





Attachment A, Item 11


The manner, Necessary actions and timetable by which the Joint Applicants would incorporate incident-based, liquidated damages provisions into interconnection agreements in Illinois;


a)	On p. 32 of Exhibit 6, the Applicants refer to their willingness to discuss with the Commission mechanisms currently contemplated by the Applicants and the FCC with regard to incident-based, liquidated damages provisions.  Applicants should address such developments in filings with the Commission in this proceeding.





Response:





The response that the Commission has cited above refers only to the fact that other incident�based, liquidated damages provisions may result from the outcome of the FCC merger process.  Since no mechanisms have yet been fully negotiated (much less finally approved) with the FCC and since the FCC negotiations are presently confidential, there are no alternative mechanisms to discuss at this time.  Joint Applicants' commitment in this proceeding is to provide the incident�based, liquidated damages provisions structured in Texas through the collaborative process.  The latter process, as discussed above, was a product of much "give and take" by the collaborative process participants.  If Joint Applicants ultimately agree to other mechanisms and if the Commission ultimately determines that it prefers other mechanisms, Joint Applicants will be willing to discuss such mechanisms in an Illinois collaborative process.





b)	On pp. 33-37 of Exhibit 6, the Applicants have incorporated a recommended course of action with regard to performance measures, benchmarks and remedies similar to that reached in the stipulated agreement with the Public Utilities Commission of Ohio.  How have the Applicants addressed the Commission’s desires (as expressed in Attachment A, Item 11) for the incorporation of incident-based, liquidated damages provisions into interconnection agreements in Illinois with this proposal?





Response:





Attachment 2 to Randy Dysart's Direct Testimony on Re�Opening is the Texas plan for incident�based, liquidated damages provisions which will be made available to CLECs through interconnection agreements.  Joint Applicants commit to make the same provisions available to CLECs in Illinois through all new interconnection agreements.  In addition, Joint Applicants would be willing to  amend existing Ameritech Illinois interconnection agreements on request by the CLEC to include these provisions.





c)	Under the proposal on pp. 33-37 of Exhibit 6, the Applicants propose a solution to the issue of technical infeasibility.  By what process is the Commission supposed to resolve technically infeasible claims by the Applicants which are disputed by competitors?  If a claim of technical infeasibility is made by the Joint Applicants and the Commission finds otherwise, by what process is the issue definitively resolved?  Please clarify.





Response:





Please refer to Applicants' response to Commission question 2.a)iii) above.


d)	On p. 34 of Exhibit 6 under commitment 6, why have the Applicants proposed implementation of “79 of 105 performance measurements and related standards/benchmarks?”  Aside from being the same number in the Illinois stipulated agreement and approximately 75% compliance, how was this number determined?  Why do the Applicants feel this level of compliance is appropriate?





Response:





As indicated in Randy Dysart's Direct Testimony on Re�Opening, the number of measurements was determined based on a determination by SBC/Ameritech as to those measurements that could be implemented in an expedited manner.  These measurements are those that directly impact the end-user customer and include the measurements previously recommended by the DOJ.  





SBC/Ameritech will make every attempt to provide more measurements where feasible in an expedited manner.





e)	On p. 34 of Exhibit 6 under commitment 6, why have the Applicants proposed a payment of $20 million?  Aside from being the same payment in the Illinois stipulated agreement, how was this number determined?  Why do the Applicants feel this payment is appropriate?  Have the Applicants alternatively considered the posting of a “performance bond” or some other form of enforcement mechanism to be used in the event of non-compliance with this or any other commitment?





Response:





The figure of $20 million was a negotiated sum in Ohio after a long process of "give and take" reflecting the input of various parties to that negotiation, including consumer groups and certain CLECs.  It was intended to create an appropriate penalty to ensure Joint Applicants' compliance or, in the alternative, adequate remedies to both CLECs and the State if Joint Applicants could not meet their commitments.  The Ohio Commission agreed with that assessment in approving the number and the Stipulation.  





As indicated in Randy Dysart's testimony, the figure has now been increased to $30 million in Illinois to reflect the sizing calculation (based upon access lines) performed by Ameritech witness David Gebhardt in his Direct Testimony on Re-Opening.








Attachment A, Item 12


Reasonable and effective enforcement mechanisms for any condition imposed, including appropriate penalties, economic or otherwise;


f)	For any and all proposed commitments made by the Applicants throughout their June 10, 1999 filing, what are the specific enforcement mechanisms which would be used by the Commission in the event of non-compliance with such commitments?





Response:





Joint Applicants have attempted to address the specific enforcement mechanisms appropriate to specific commitments throughout their testimony.  In addition to the stated mechanisms, the Commission retains its full authority over Joint Applicants to investigate and/or conduct hearings on any complaints about non�compliance.  In addition to its statutory enforcement mechanisms, the Post Exceptions Proposed Order identified an additional penalty/incentive mechanism to ensure Joint Applicants full compliance with the commitments they have made in this docket, i.e., an increase in the savings allocation flowed through to Illinois ratepayers.





Attachment A, Item 13


The manner, necessary actions and timetable by which the Joint Applicants would create detailed performance monitoring reports to compare the provision of the following services to CLECs with internal performance standards:  network performance, Operations Support Systems (OSS) and customer (i.e. CLEC) service.


g)	On p. 36 of Exhibit 6 under commitment 10, the Applicants describe a report to the Commission Staff regarding transactions “affecting Illinois CLECs relative to their provision of service to end users in Illinois.”  It is unclear whether or not this report is intended to be responsive to Item 13 of the original Attachment A.  If commitment 10 is the Applicants response to Item 13 from Attachment A, does this report meet the expressed goal of comparing service received by CLECs from the Applicants to service received by the Applicants as they provision it to themselves?  What is the form of such reports as proposed by the Applicants?  Please clarify.  Additionally, how is the Commission to determine the “economic or technical” feasibility of these reports as discussed by the Applicants?  Do the Applicants propose to determine this?  If so, what remedy does the Commission have available if a CLEC demonstrates otherwise to the Commission in a formal proceeding?





Response:





Ameritech Illinois already provides to requesting CLECs reports that compare the service received by CLECs to the service provided by Ameritech Illinois to its retail end users where comparable tasks or functions are involved.  These reports also compare Ameritech Illinois' performance in providing services to a particular CLEC with Ameritech Illinois' performance in providing the same services to all CLECs in the aggregate.  Post�merger, Ameritech Illinois would continue to provide similar reports.  However, they would be revised to reflect the additional performance measures Joint Applicants have committed to if the merger is approved and consummated.  Joint Applicants did not intend to imply that the comparison would involve any aspect of CLEC service provision to their end user customers.   With that clarification, it should be clear that commitment is responsive to both items 11 and 13 of the original Attachment A.





Included as Attachment 3 to Mr. Dysart's testimony is an example of the form of report that Joint Applications will provide.  As stated in Mr. Dysart's earlier testimony on the subject, the data will be available electronically.





As indicated in Mr. Dysart's earlier testimony, after merger consummation, Joint Applicants will formulate a team of experts.  That team will have as its goal the implementation of all committed Standards/Benchmarks.  This team will also determine what, if any Standards/Benchmarks are economically or technically infeasible to implement  given the network (including billing and ordering) architecture of Ameritech Illinois.  Such a determination will be made available and discussed with participants in the collaborative process discussed above.  Joint Applicants have every expectation that any infeasibility determination will be understood and acceptable to collaborative participants.


	


If during the collaborative process, any participant challenges Joint Applicants’ conclusion and can demonstrate that the infeasibility conclusion was incorrect, Joint Applicants would reverse their conclusion and work to implement the Standard/Benchmark.  If there are unresolved disputes between Joint Applicants and collaborative participants on the feasibility issue, these disputes would be resolved in one or more of the Section 252 arbitrations of an interconnection agreement by the Commission.  In the event that the issue has not been submitted for arbitration at the time a dispute arises, Joint Applicants agree to have the issue decided by a third party arbitrator.  The costs of the arbitrator will be shared by the Joint Applicants and the collaborative participants disputing the infeasibility claim.


	


Based upon SBC's experiences in Texas and California, there will be discussions and differences of opinion, but on the issue of infeasibility, participants in the collaborative are usually convinced that one side or the other is correct and move on to other issues.





DATED this 18th day of June, 1999.
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