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COMMENTS OF COMMONWEALTH EDISON 
COMPANY ON PROPOSED NET METERING RULE
Commonwealth Edison Company (“ComEd”) hereby submits these comments regarding the revisions proposed by the Illinois Commerce Commission (“Commission”) Staff (“Staff”) to Part 465 of the Commission’s regulations dated May 13, 2014 that were posted on the Commission’s website (“Proposed Rule”).  ComEd appreciates the opportunity to comment upon Staff’s latest effort to implement the recent revisions to Section 16-107.5 of the Public Utilities Act (“PUA” or “Act”).  220 ILCS 5/16-107.5.  
ComEd does not oppose most of Staff’s proposal.  However, two aspects of the Proposed Rule appear to be inconsistent with Section 16-107.5 of the PUA and require revision.  First, the Proposed Rule would require that a delivery service provider honor a customer’s accumulated billing credits even where those credits have expired pursuant to the terms of the statute.  Second, the proposed language concerning meter aggregation would require a utility to go well beyond the statutory requirement to consider meter aggregations by preparing a report and providing it to the sponsor of every proposed project falling within the parameters of Section 16-107.5(l).  In addition to these significant concerns, ComEd proposes a limited number of minor ministerial edits to correct a typographical error and to ensure the Proposed Rule’s consistency with the remainder of the Commission’s regulations.  For the convenience of the Commission, Staff, and the parties, these considerations are addressed below according to the order in which they appear in the Proposed Rule, and are reflected in a redlined version of the Proposed Rule, attached hereto as Appendix A.
[bookmark: _Toc367100842]PROPOSED SECTION 465.35 – NET METERING APPLICATION AND ENROLLMENT PROCEDURES
Proposed Section 465.35(e) revises the application procedures currently set forth in Section 465.35(f) of the Commission’s regulations.  ComEd proposes to correct what appears to be a typographical error in the last sentence of proposed Section 465.35(e), which reads: “An electricity provider shall not deny a prospective net metering customer’s application in a manner that violates this Part, 83 Ill. Adm. Code 466 or Section 16-107.5 of the Act.”  Whereas the Proposed Rule references “this Part,” it points to Part 466 of the Commission’s regulations, which addresses the interconnection of distributed generation facilities, rather than net metering.  Thus, ComEd proposes remove the Proposed Rule’s citation to Part 466 of the Commission’s regulations, and to add in its place a citation to Part 465 instead.  
Proposed Section 465.50 – Electricity Provider Billing for Eligible Customers
Proposed Section 465.50 sets forth the procedures by which electricity providers must bill net metering customers.  Pursuant to proposed Section 465.50(a)(D), “[d]elivery service credits shall not expire until the end of the annual period if the customer switches to another electricity supplier before the end of the annual period and elects to maintain net metering service.”  As discussed further below, proposed Section 465.50(a)(D) is at odds with Section 16-107.5 of the PUA.  Whereas the statute provides that delivery service credits “shall expire” “in the event that the retail customer terminates service with the electricity provider prior to the end of the year or the annualized period” (220 ILCS 5/16-107.5(d)(3), (e)(3) (emphasis added)), the Proposed Rule would contradict this directive by prohibiting the expiration of delivery service credits “until the end of the annual period if the customer switches to another electricity supplier before the end of the annual period and elects to maintain net metering service.”  Proposed Section 465.50(a)(D) (emphasis added).  In addition, there is no economic basis to expand upon the PUA’s provisions relating to delivery service credits.  Lastly, the Proposed Rule requires ministerial edits to ensure internal consistency.
Section 16-107.5 of the PUA is intended to ensure that net metering customers are properly compensated for the value of the energy they produce.  Subsection 16-107.5(d) and (e) apply to customers whose electric service has not been declared competitive and whose electric delivery service is provided and measured on a kilowatt hour (“kWh”) basis or a kilowatt demand (“kW”) basis, respectively, and also purchase electricity supply pursuant to a non-hourly charge.  Subsections 16-107.5(d)(1) and (e)(1) require the “electricity provider” to credit a net-metering customer’s bill to the extent that, during a monthly billing period, the amount of electricity used by the customer exceeds the amount produced by the customer’s generating facility.  See 220 ILCS 5/16-107.5(d)(1), (e)(1).  While neither subsection expressly speaks to providing a billing credit for delivery service, or that the electric utility should provide it, the Commission has previously interpreted those sections to so provide.  See 83 Ill. Admin. Code § 465.50.  
Subsections (d)(2) and (e)(2) apply where the amount of electricity used by a customer is less than the amount produced by the customer.  Once again, these subsections provide only that the “electricity provider” shall apply a credit and carry it over to subsequent months.  Moreover, unlike subsection (d-5)(2), which specifies that net metering customers are entitled to both “an energy credit and a delivery service credit[,]”subsections (d)(2) and (e)(2) do not require an electricity provider to credit net metering customers for delivery service or to carry over any excess delivery service credits to subsequent billing periods.  Nevertheless, once again, the Commission has previously interpreted those provisions as entitling net metering customers to delivery service credits from the electric utility.  See 83 Ill. Admin. Code § 465.50(a)(1)(C).  
Subsections 16-107.5(d)(3) and (e)(3) contain identical language concerning the expiration of unused credits.  They provide:
At the end of the year or annualized over the period that service is supplied by means of net metering, or in the event that the retail customer terminates service with the electricity provider prior to the end of the year or the annualized period, any remaining credits in the customer's account shall expire.
220 ILCS 5/16-107.5(d)(3) and (e)(3) (emphasis added).  These provisions leave no question that any remaining delivery service credits on a net metering customer’s account “shall expire” at the time the customer terminates service.  The Proposed Rule runs contrary to these directives by prohibiting the expiration of such credits “until the end of the annual period if the customer switches to another electricity supplier before the end of the annual period and elects to maintain net metering service.”  Proposed Section 465.50(a)(D).
Subsections 16-107.5(d)(3) and (e)(3) of the PUA are not limited only to credits issued by energy providers.  First, by their very terms, subsections (d)(3) and (e)(3) provide that “any” remaining credits expire.  The expiration is not limited solely to energy credits.  Second, if the language in subsections (d)(2) and (e)(2) is to be interpreted as applying to both energy and delivery credits, there is no reason or justification to limit or interpret the identical language in subsections (d)(3) and (e)(3) as applying only to the energy credit.  If we wish to limit the reference in (d)(3) and (e)(3) to “electricity provider” as implying only the energy credit expires, then we must interpret the identical language in subsection (d)(2) and (e)(2) as limiting the creation of the carryover credit to the energy credit.  
There is no basis for either interpreting subsections (d)(3) and (e)(3) as only providing for the expiration of energy service credits or for interpreting these identical provisions differently.  The rules of statutory construction require that a statute should be read to effectuate legislative intent.  Barnett v. Zion Park Dist., 171 Ill. 2d 378 (1996).  The best evidence of the legislature’s intent is the language of the statute, which must be given its plain and ordinary meaning.  People v. Fink, 91 Ill. 2d 237, 239 (1982); Ill. Wood Energy Partners, L.P. v. County of Cook, 281 Ill. App. 3d 841, 850 (1st Dist. 1995); Bridewell v. Bd. of Ed. of Shawnee Cmty. Unit School Dist., 2 Ill. App. 3d 684, 689 (5th Dist. 1971).  The Commission and other administrative agencies “must construe the statute as written and may not, under the guise of construction, supply omissions, remedy defects, annex new provisions, add exceptions, limitations, or conditions, or otherwise change the law so as to depart from the plain meaning of the language employed in the statute.”  Divane v. Smith, 332 Ill. App. 3d 548, 553 (1st Dist. 2002) (quoting In re Tax Deed, 311 Ill. App. 3d 440, 444 (5th Dist. 2000)).  Statutory interpretation does not allow courts and administrative agencies to read into the interpretation exclusions that do not expressly exist.  Harrisonville Tel. Co. v. Ill. Commerce Comm’n, 212 Ill. 2d 237, 251 (2004) (“Where the language of a statute is clear, we may not read into it exceptions that the legislature did not express.”).  Moreover, no rule of construction empowers a court or agency to declare that the legislature did not mean what the plain language of the statute says.  Bridgestone/Firestone, Inc. v. Aldridge, 179 Ill. 2d 141, 149 (1997).  
Given the rules of statutory construction and the use of the term “any remaining credits” – without limitation – found in Sections 16-107.5(d)(3) and (e)(3), those subsections should be read to encompass all credits.  This is the appropriate interpretation particularly since identical language in subsections (d)(2) and (e)(2) have been read to encompass all credits.  Therefore, should a retail customer terminate service with an electricity supplier, all credits, including delivery service credits, should expire simultaneously.
Furthermore, there is no economic basis to extend the life of delivery service credits beyond what is already required by the PUA.  When a customer produces electricity, there are no savings in delivery services costs for the electric utility.  Those costs are fixed.  By providing a kWh delivery service credit to a net metering customer, especially to those net metering customers whose distribution facilities charge is based on kWh, electric utilities are deprived of the opportunity to recover a portion of the delivery service cost incurred to serve those customers.  Under the Proposed Rule, this underrecovery continues until the reduced kWhs are reflected in the billing determinants used to set future delivery service charges.  Only after a utility’s new charges become effective would it begin to recover the portion of the delivery service costs incurred to serve net metering customers from all other delivery service customers.[footnoteRef:2]  This causes non-net metering customers to subsidize the delivery service provided to net metering customers.  Though it is important to ensure that electric utilities are able to recover their delivery service costs and eliminate the resulting subsidy, the Proposed Rule aggravates the situation by continuing the delivery credit when it should expire. [2:  This is on a going-forward basis.  There is no mechanism to recover the portion of the delivery service cost that is not recovered prior to new charges becoming effective. ] 

Lastly, revision of proposed Section 465.50 is necessary in order to ensure its consistency with the remaining parts of the Proposed Rule and the Commission’s regulations.  Whereas the remaining provisions of the Proposed Rule are numbered beginning with “(a),” proceed to “(1),” and then “(A),” the subparagraphs of proposed Section 465.50 begin with “(a),” but then proceed directly to “(A).”  
Proposed Section 465.90 – Meter Aggregation
Proposed Section 465.90 also is inconsistent with Section 16-107.5(l) of the PUA, which requires an electricity provider to “consider whether to allow meter aggregation for the purposes of net metering on” certain properties “owned or leased by multiple customers that contributed to the operation of an eligible renewable electrical facility” and certain properties “served by a common eligible renewable electrical generating facility, such as an apartment building served by photovoltaic panels on the roof.”  220 ILCS 5/16-107.5(l).  Importantly, nothing in that section requires the electricity provider to take any action other than to “consider” whether to allow meter aggregation.  Nor does the PUA require the electricity provider to submit any report or to review any applications for meter aggregation.  However, the Proposed Rule exceeds the statutory requirements and, therefore, must be revised in order to properly reflect the limited authority conferred by the General Assembly.
The Proposed Rule would require an electricity provider to consider, on a case-by-case basis, an application for meter aggregation and to provide some report describing the results of that consideration.  Specifically, proposed Section 465.90 provides:
Electricity providers shall consider applications for meter aggregation in accordance with Section 16-107.5(l) and shall summarize their consideration and ultimate determination in a written document provided to the project sponsor.
Proposed Section 465.90.  
The Proposed Rule goes beyond the language of the statute in that it would require an electricity provider to “consider applications for meter aggregation,” as well as to prepare a “written document provided to the project sponsor”[footnoteRef:3] reflecting the electricity provider’s “ultimate determination” with regards to each application.  As noted in Section II above, the rules of statutory interpretation require that where a statute is clear, the statutory language be given its plain meaning.  A plain reading of Section 16-107.5(l) only requires an electricity provider to “consider” – in the singular – whether to allow meter aggregation to certain defined customer classes.  In contrast, the Proposed Rule contemplates an electricity provider receiving multiple, unique applications and then requiring the electricity provider to prepare a report detailing its decision for each application.  Nothing in Section 16-107.5(l), or any other portion of that provision, requires an electricity provider to consider, on a case-by-case basis, applications for meter aggregation related to net metering.  Indeed, Section 16-107.5 does not even speak to an electricity provider’s consideration of any application on the topic of meter aggregation.  Rather, Section 16-107.5(l) requires an electricity supplier to consider the question on a global basis, as opposed to an individual basis.  Accordingly, a straightforward reading of Section 16-107.5(l) does not appear to support the proposed Section 465.90. [3:  Section 16-107.5 does not define the phrase “project sponsor.”] 

The Proposed Rule is also inconsistent with Section 16-107.5 because it requires greater review for a meter aggregation application than the rules currently require for review of other applications for net metering.  This is unreasonable.  The current net metering rules provide for the electricity provider to initially notify the applicant whether or not it is authorized to participate in the provider’s program.[footnoteRef:4]  If a party is to be permitted to submit a net metering application at all, this should be the process that governs the electricity provider’s review of the application.  In such a situation, a simple notice to the applicant that the electricity provider’s program does not permit meter aggregation should be sufficient.  Similarly, the current rules also allow the electricity provider to simply provide the reasons for denying an application.  In the case of a meter aggregation application, the electricity provider should simply be allowed to state that the application was denied because the applicant does not meet the definition of an “eligible customer” as stated in Section 16-107.5(b) of the PUA and in Section 465.5 of the Commission’s regulations.  The same rules that apply to all other applicants should apply in this instance, as well, assuming it is appropriate to allow a net metering aggregator to file an application at all if the electricity provider’s program does not provide for such. [4:  83 Ill. Admin. Code § 465.35(f).] 

Legal issues aside, ComEd also does not believe it is necessary to provide a response to each such application in light of the fact its current policy does not allow such services.  In addition to the operational burdens, particularly with respect to billing, and the lack of appropriate cost recovery and cost allocation mechanisms for these additional services, ComEd is not made whole for the cost of delivery services offset by such a unit’s output or any credits carried forward, as explained above.
Conclusion
[bookmark: _GoBack]The Proposed Rule represents a commendable effort to implement the latest revisions to Section 16-107.5 of the PUA.  ComEd appreciates the opportunity to express its views on this matter and largely supports the Proposed Rule; however, as drafted, proposed Section 465.50 and proposed Section 465.90 do not reflect the limited authority bestowed by the legislature and, thus, require revision.  Furthermore, proposed Section 465.35 and proposed Section 465.50 should be revised to address the ministerial edits described above.
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